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Lesbians, Gay Men, Bisexual and Transgendered Individuals
in Probation und Famlly Courts





The National Executive Committee of LAGIP have prepared this response to the Breaking the Cycle Green Paper as the Staff Association responsible for supporting lesbians, gay men, bisexual and transgendered individuals working within Probation and the Family Courts. 
As an organisation LAGIP is in a key position to comment on the green paper; all of our members work within the criminal justice system and have a shared expertise on the punishment and rehabilitation of offenders and LGB&T issues.  We have detailed insights into the potential impacts of these reforms on members of the population who identify with a minority sexual orientation or gender identity (LGB&T people). 
Along with the other organisations within the National Offender Management Service we feel that our views need to be a key consideration in this process.  We encourage the Secretary of State to give full consideration to these comments and recommendations in order to ensure that the perspective of LGB&T individuals, Probation staff, victims and offenders is reflected in any reforms implemented.
Chapter 1 - Punishment and Payback.

Section 3 - Offenders will make greater financial reparation to victims and the tax payer. 
We would broadly support the proposals outlined in this chapter. The outlined plans for financial reparation to victims are positive. Indeed we would be supportive of an increase in the victim surcharge and would propose that this be increased dramatically in certain instances. We refer particularly to offences with a hate motivation and domestic violence offences which have a particular impact on LGB&T victims. We would propose that the victim surcharge imposed for these offences be paid to the organisations which support these victims (e.g Stop Hate UK, Women’s Aid, Broken Rainbow, Inner Enigma). This said some care will be required in making these changes. Paragraph 72 refers to the use of stand alone compensation orders. This would be appropriate in some instances. However, it would not be appropriate in cases where the victim is particularly vulnerable or where the offenders attitude towards or understanding of victimisation needs to be addressed. In relation to the LGB&T population we again refer mainly to hate crimes and domestic violence offences where monitoring and cognitive behavioural interventions would also be required to prevent reoffending and further victimisation.
Section 4 - Victims will engage with criminal justice on their terms. 
Restorative justice would be effective in the case of hate crimes either through direct learning from the victims, or where this is not appropriate, work with LGB&T or other charities which support members of the protected characteristic which was offended against. The Probation Service and Youth Offending Services in England and Wales have and are developing a particular expertise in this area and have a strong track record of considering victims’ needs in this process. We would encourage the government to continue utilising and developing this expertise. 
Paragraph 76 in relation to victim engagement acknowledges the varying rates of victim engagement geographically and within black and ethnic minority populations. One theme of this response will be comment on the lack of research and evaluation within criminal justice relating to LGB&T offenders and victims. We would encourage the use of effective diversity monitoring across all protected characteristics to ensure that the outcomes of these proposals for victims and offenders is fully understood. This is particularly important in relation to LGB&T populations where a lack of research evidence makes the impact of these proposals unpredictable. This is a contention backed up by the Equality Impact Assessment which accompanies this paper and which needs to be addressed.
Therefore greater levels of victim engagement would be welcomed. This will be particularly important in relation to hate crimes where a key barrier to reporting is the fear of the treatment a victim will receive from criminal justice agencies. This is particularly the case for Lesbian, Gay and Bisexual people, and even more so for Transgendered people, where specific liaison and engagement initiatives need to be considered. Ensuring that LGB&T liaison officers are reintroduced in to all police forces in all areas would ensure that there is a specific contact whom LGB&T victims feel comfortable contacting. The police have utilised this approach in the past to good effect. However, recent budget reductions have eroded the availability of tailored services such as this in many areas. We would suggest that specially trained and identified staff are put in place for all protected characteristics within any service which has contact with victims.
Chapter 2 - Rehabilitating Offenders to Reduce Crime.

Our comments on the lack of empirical evidence relating to LGB&T offenders are particularly pertinent in response to chapter 2 of the consultation document. The research literature regarding what works for LGB&T offenders is very limited. If we compare this to the evidence available regarding female or black and ethnic minority offenders it can be seen that there is a significant risk of any changes made within criminal justice having unequal outcomes for LGB&T people. We would encourage the Ministry of Justice and National Offender Management Service to ensure this gap in knowledge is addressed through research comparable to that undertaken in relation to other protected characteristics. Only then can we be sure that the provisions and interventions used are delivering equality of outcome for LGB&T offenders and are effective in reducing rehabilitation. This chapter clearly acknowledges the need for a different service provision in relation to female offenders. This is partly due to the significant research which has been conducted within this population. However, the Corston Report makes no reference to the experience of lesbian, bisexual or transgendered women reinforcing the knowledge gap. In response to question 14 of the consultation we would contend that the experience of all offenders (including women) of minority sexual orientations and gender identities can be better met through comprehensive study of the experience and outcomes achieved with these populations. Such research must include the full range to sexual orientations and gender identities and ensure that Transgendered and Bisexual people, who are often neglected in LGB&T research, are included in this process.
Section 2 - Rehabilitating offenders: supporting offenders to get off drugs for good.

This lack of understanding, regarding LGB&T offenders, is particularly important in the areas that you have identified as primary issues within this chapter. It is acknowledged that drug and alcohol misuse is a significant risk factor to offending behaviour which the government proposes to better address. It will be important to consider the evidence which is available to suggest that LGB&T populations have higher rates of drug and alcohol misuse and that mainstream service provision is not fully effective (1,2,3,4). 
Women offenders. 
The section on women offenders highlights important issues in relation to domestic violence. However, focusing on addressing domestic violence as a solution to female offending would miss important aspects of this area of offender rehabilitation. Domestic abuse is an area which needs to be addressed with specific interventions for LGB&T perpetrators and victims. Same sex domestic violence has been subject to significant academic study (5,6,7,8,9). However, there remain no systematic interventions, available nationally, for use in addressing domestic violence behaviour in LGB&T offenders or protecting victims in same sex relationships. We would ask that addressing this be made a priority in the commitment stated in paragraph 107.
Section 3 - Rehabilitating offenders: making them pay their way.

In response to question 17, we would like to congratulate the government for carrying forward the commitment to remove the criminal records of men convicted under repealed legislation which outlawed sexual activity between men. We would urge the government to see this commitment through as swiftly as possible to end the criminalisation and discrimination perpetrated against Gay and Bisexual men by this legislation. 

Section 4 - Managing offenders with mental health problems. 

We would again highlight the need for LGB&T specific interventions in relation to mental health. Mainstreamed interventions have again been shown to be less effective in this population (1,2,4). We would raise here the concern that a growing number of, often faith based, groups are marketing themselves as addressing mental health problems in LGB&T people by asserting that being Gay, Lesbian, Bisexual or Transgendered is a mental health problem. These groups claim to “cure” people of their sexuality or gender identity which is ethically and empirically unsound. We would assert that, where LGB&T specific interventions are put in place they be affirmative interventions which address the distress caused by societal factors and discrimination and affirm minority sexual orientations and gender identities. We would ask the government to make this commitment not just to offenders but to the LGB&T population as a whole. 

Chapter 3 - Payment By Results. 
In discussing the proposals in chapter 3, we feel that there is a serious risk of the added value provided by the public sector being lost through this model. We particularly refer to the added value in terms of anti-discriminatory practice and the public sector duties imposed by the Equality Act 2010. Public sector providers have developed and continue to develop a strong anti-discriminatory stance in their practice and operations. We have serious concerns that directly comparing public, private and voluntary sector providers on a payment by results model would neglect the value that such work has on the provision of criminal justice and on society as a whole. We would urge the government to take into account the added value that provision of services through existing public sector providers offers. The results which are paid for should take account of the wider social impacts the providers policy and practice has and reward this so that good practice and innovation, particularly relating to diversity, can be continued. In few places would it be more important for diversity and equality to continue being central to practice than in criminal justice. It is acknowledged that lack of equality and social marginalisation are risk factors to reoffending. Organisations which have funding and capability to take the diverse needs of the population they serve into account would therefore be better placed to reduce reoffending. 
Indeed, we would contend that a level playing field, as referred to in paragraph 161, can not be realistically achieved. This is because existing public sector providers, quite rightly, have additional duties and have grown to take account of their part in a wider public sector as opposed to focusing tightly on their area of responsibility. This offers real benefits for communities where public sector organisations can develop best practice and set examples for the private and third sector providers to follow. There is a risk, through directly comparable payments by results, of loosing this added value and also failing to comply with legislative duties which could have significant financial consequences. We would encourage the government to consider a result as not just the outcome or service being provided but the added value that the organisations policy and practice provides to society and pay for this accordingly. The principal of Justice Reinvestment outlined in your consultation paper, and at consultation events, does seem to acknowledge the role of the public sector in the wider society. We feel that one aspect of such reinvestment should be into the diversity operations of criminal justice organisations; especially where recent budget cuts have impacted on this area of practice. 

A more diverse range of suppliers.

Having made the point above it is important to acknowledge that specialist organisations can add significant value to the work of criminal justice agencies. This would particularly be the case when working with minority groups. The success achieved by the Together Women Project in many areas could be mirrored to achieve greater rehabilitation for LGB&T offenders. Using LGB&T specific organisations would foster greater engagement and confidence within this population. However, such contracts are likely to be small and a far simpler bidding process will be required to attract smaller organisations to working in this area. Care needs to be taken to ensure that the cost of bidding for contracts is not a disincentive to smaller charities with specialised knowledge making bids. 

All providers should be required to abide by NOMS and Ministry of Justice equality and diversity policies. This is an existing requirement of the NOMS policy but one which may not be actively enforced. We would encourage the government to utilise the expertise of organisations such as LAGIP to better monitor compliance with such policies by external providers. 

Section 3 - Reforming services. Freedoms for public sector providers.

We would welcome the proposal to increase professional freedoms and local accountability. This will allow for innovation within both the Prison Service and Probation Service to continue. In response to question 28 we expect there would be numerous cases where a tailored approach to specific offenders would be beneficial. We have already highlighted the need for tailored interventions regarding same sex domestic abuse, mental health and drug and alcohol misuse. We would also content that perpetrators of hate crimes require tailored and specific interventions to address often strongly held attitudes and beliefs. This could utilise the support organisations which exist to help address discriminatory behaviour in offender populations. However, we would contend that evidence based practice needs to remain and again highlight the lack of research regarding LGB&T offenders on which to base this practice. 
Chapter 4 - Sentencing Reform.

The reforms to sentencing that are outlined would allow for some increased efficiency in the delivery of criminal justice. We have already commented on the increased use of financial penalties and compensation. We would mirror these comments in relation to question 36, in that suspended sentences should only be used without requirements where there is no genuine need for those requirements. This would rarely be the case in relation to domestic abuse or hate based offending. 
Indeed, one of the key barriers to appropriate sentencing in relation to hate crimes is a lack of information presented to the Court. We would urge the government to create a positive duty for pre-sentence report authors to aid the CPS in highlighting any motivation that is based on hatred of a group with protected characteristics. This duty would further motivate Probation Trusts to ensure that staff are sufficiently trained in identifying and assessing hate crime offenders. This is particularly important in cases of homophobic, biphobic and transphobic crime where the initial charge gives no indication as to the motivation behind the crime. This would allow sentencing courts to better ensue that appropriate sentencing is achieved. Furthermore, such appropriate sentencing will only be achieved fairly through a change to section 146 for the 2003 Criminal Justice Act to include harsher sentencing for all hate based behaviour. The Act does not currently provide for an increase in sentence for offences motivated by transphobic hate in the same way that it does for homophobic/ biphobic hate. This legislation needs to be widened to ensure all hate crimes can be met with similarly severe sentences.
Conclusion

In the main LAGIP and its members are supportive of the changes proposed in this document. However, we would reiterate that an increased understanding of the experience of LGB&T people within the criminal justice system needs to be achieved in order to better inform practice. Areas of offending which relate to domestic violence, hate crime and drug and alcohol related crime need to be given specific consideration in relation to all of the government’s proposals. Not only due to their disproportionate impact on LGB&T victims but also so that LGB&T offenders can experience equality of outcome from interventions. Effective monitoring arrangements will need to include LGB&T offenders and victims to ensure that these outcomes are equal. We would also implore the government not to lose sight of the diversity agenda and its particular importance to criminal justice when it considers the value placed on services provided by prisons and probation. 
Amanda Watts

LAGIP Chair
For and on behalf of the LAGIP National Executive Committee.
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